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PROCEEDI NGS
(10:03 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argument first this nmorning in Case 10-875,

Hall v. United States.

Ms. Freeman.

ORAL ARGUMENT OF SUSAN M FREEMAN

ON BEHALF OF THE PETI TI ONERS

MS. FREEMAN. M. Chief Justice, and may it
pl ease the Court:

Bankruptcy estates incur taxes when they
generate incone. The government's attenpt to limt the
effect of the farm sale statute, section 1222(a)(2) (A,
alters that fundanmental principle in corporate Chapter
11 cases and in all bankruptcy cases, as it requires
this Court to construe the adm nistrative section and
the priority section of the Bankruptcy Code that do
apply in all of those cases.

In a Chapter 12 case, the bankruptcy estate
consists of nore than just the assets that existed as of
the date of filing. They also consist of all of the
i ncome that is earned thereafter, wages -- Ms. Hall's
wages as a conveni ence store clerk are part of the
bankruptcy estate -- the proceeds fromselling crops --

JUSTI CE KENNEDY: Does it include debts

Alderson Reporting Company
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i ncurred after the filing?

MS. FREEMAN. From the period --

fromthe

petition filing date until the confirmation of the plan,

yes, it does. Those debts are incurred in the operation

of the estate --
JUSTI CE KENNEDY: Debt s
i ncurred after that date?

MS. FREEMAN: Yes, Your

Honor .

debts that were

So t hat,

exanple, in operating an estate, you would incur a |

bill as well as incurring taxes. Al

expenses are incurred by the bankruptcy estate,

payabl e fromthe incone and fromthe estate assets

f or

ght

of the operating

and are

during that period fromthe petition-filing date until

the confirmation of the plan. That's the adm nistrative

peri od.

JUSTICE GINSBURG: Is that true of State --
you said taxes. 1Is it true of State taxes?

MS. FREEMAN:  Yes, Your Honor, it is true of
State taxes as well as Federal taxes. County taxes,

exanple. Property taxes --

JUSTICE GINSBURG: We're dealing -- in

this -- we're dealing with a capita

gai ns tax on the

sale of the farm Suppose a State had a sim/lar tax;

al so taxed the gain on the sale.

MS. FREEMAN: Correct,

Alderson Reporting Company
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did in this particular case. So there would be State
taxes on the capital gains, and those would al so be

adm ni strative expense priorities, except for the farm
sal e provision here, which denotes that priority if the
debtor is able to earn a discharge. And if so, then
those farmsale taxes are denoted in priority and may be
di scharged under a plan of reorganization. They woul d
share pro rata with the other prepetition clains of the
bankruptcy estate.

JUSTICE ALITO VWho would file the State tax
return? Wuld it be filed by the estate or would it be
filed by the debtor?

MS. FREEMAN: The debtor -and the estate are
one in a -- in a reorganization case. And so the
t axpayers, Lynwood and Brenda Hall, would file the tax
return. The way that it would actually be adm nistered,
Your Honor, is shown by the Knudsen case. And
basically, there would be a tax return that includes al
of the inconme, the wages, the crop sale proceeds and so
forth. And then it would conpute it with the capital
gains tax, and there would be a separate pro form
return that does not include the capital gains tax.

Those woul d be sent to the Speci al
Procedures Unit of the IRS, so that sonebody there would

know how to deal with it and would be able to count the

Alderson Reporting Company
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di fference.

JUSTI CE SOTOVAYOR: Counsel, how do you dea
with section 3467

MS. FREEMAN: Section 346, Your Honor,
basically nmakes the State taxes consistent with the
Federal taxes. When you have --

JUSTI CE SOTOVAYOR: | read 346(b) to say
that, unless the estate is a separate tax entity under
the code, that the debtor, not the estate, pays State
and |l ocal taxes. This is totally contrary to what
you're saying, but the | anguage of 346(b) basically
answers the question against you with respect to State

and | ocal taxes.

MS. FREEMAN:. Justice Sotomayor, | do not
think it does, in the sense -- in this sense. The
bankruptcy -- section 346(b) made the State and | oca

taxes consistent with Federal taxes, and when you have a
bankruptcy estate that consists only of assets on the
petition filing date, then you have a separate taxable
entity with a separate tax |I.D. nunber that is set up.
But under the Federal bankruptcy -- under the Federal
tax code, under section 1399, whenever the bankruptcy
estate had income during the course of the estate,
during the adm nistration period, as well as the assets

on the petition filing date, then it's a single taxable

Alderson Reporting Company
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entity. And so that single taxpayer would pay it.

Section 346 doesn't say what assets are used
to pay the tax. That's a matter of bankruptcy law. The
debtor, the individual taxpayer, is going to file the
tax return under State and | ocal and Federal |aw, but
he's going to use the estate assets because that's al
there is. He doesn't have any other assets.

JUSTI CE SOTOVAYOR: So the debtor is going
to pay, and so when this --

MS. FREEMAN. The debtor pays --

JUSTI CE SOTOVAYOR: -- says -- whenever the
I nternal Revenue Code of 1986 provides that no separate
taxabl e estate shall be created in a-.case concerning a
debtor under this title --

MS. FREEMAN: Ri ght.

JUSTI CE SOTOVAYOR: -- Chapter 12 doesn't
create a separate taxable estate.

MS. FREEMAN: Correct.

JUSTI CE SOTOVAYOR: And that the incone,
et cetera, shall be taxed to or clained by the debtor
under State or |ocal |aw

MS. FREEMAN: That's correct, Your Honor.
It's going to be on the debtor's tax return. The
debtor's the one who will have the deductions and the

deductions woul d i nclude adm ni strative expenses of the

Alderson Reporting Company
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bankruptcy estate.

JUSTI CE SOTOVAYOR:  Thi
me to understand, given the last Ii
shall be liable for any tax inposed
or partnership, but not for any tax
or menbers."

By the logic of that la
to me that the preceding section is
estate, but to the debtor, to pay t

MS. FREEMAN: The debto
Wi th estate assets, because those a

t hat exi st.

S -- this is hard for
ne. "The estate
on such corporation

i mposed on partners

st sentence, it seens
not | ooking to the
he taxes.

r pays the taxes, but

re the only assets

JUSTI CE SOTOMAYOR: So why -- why would the

| ast sentence be necessary?
MS. FREEMAN: The | ast

Your Honor, deals with the partners
partnership case, just as outside a
partnership files the tax return an
i ndi vidually are the ones who pay t
pay the taxes -- if a partner is in
estate with the only assets that ex
i ncome, all of his wages, all of th
t he bankruptcy estate, and he woul d
taxes. He's not individually Iiabl

trustee were individually |iable.

Alderson Reporting Company
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bankruptcy case uses estate assets to pay taxes. And so
with --

JUSTI CE KENNEDY: But it says the estate --
the estate's not liable for the tax inposed on the
partners. So if it's not liable, how can it ask for a
di scharge?

MS. FREEMAN: The -- the debtor ultimately
I's the one who receives a discharge. Discharge
provi sions are separate than the -- than the tax paynent
i ssues. Tax paynent deals with what nonies are used to
make the payments of taxes during the course of
adm ni stration of a bankruptcy case. The debtor
receives a discharge in a Chapter 12-.case if it
conplies -- if he conplies with all of the provisions of
his plan of reorganization and then receives a
di schar ge.

There are exceptions to the discharge.
Certain prepetition taxes are excepted from a di scharge
and would carry through during the -- postpetition. But
the farm sale statute provides that these particular
adm ni strative expenses would be subject to a discharge
if he conplies with the rest of the provisions of the --
of his plan of reorganization.

JUSTI CE BREYER: \What happens in a 12 or 13

case, just your typical case -- and this nust arise

Alderson Reporting Company
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10

fairly often -- in year 1, on January 1 the farm or the
ship or whatever is the subject goes into Chapter 12 or
13. They have a |l ot of pre-1 debt. Then in year 2 and
year 3, the proceedings are going on, but the farmis
operating, so is the ship, or whatever. And they

earn -- they run up debts during that tinme. People give
themfertilizer -- you know, all kinds of things. So

t hey have a | ot of debts that they've run up in that
time.

Now, it draws to a close at the end of
year 3. Now, what about those debts that have been run
up during that tinme? There isn't a separate bankruptcy
estate for tax purposes, | understand. But if Joe Smth
has | oaned his farm some noney during that time, and it
comes tinme to |look at the future inconme to subtract the
prepetition debts, does his debt get wound up and get
sone priority in that process, or is he just at the end
of the queue?

MS. FREEMAN: He does get priority in that
process, Your Honor.

JUSTI CE BREYER: All right. Well, if he
gets priority, then why in heaven's nanme shouldn't a tax
get priority?

That's your point.

MS. FREEMAN: Your Honor, it does have that

Alderson Reporting Company
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11

priority.

JUSTICE BREYER: And if it does, then, of
course, the exception that Senator Grassley put in
applies to that. So that's a question | should ask
t hem given your answer.

MS. FREEMAN:  Yes, Your Honor.

And in fact, those taxes, along with the
light bill and any other adm nistrative expenses, would
be paid when due over that 2- or 3-year period. And
that's certainly what happens in the |arge Chapter 11
bankruptcy case, |ike a Del phi bankruptcy case or a
General Mdtors --

CHI EF JUSTI CE ROBERTS: Well, but | nean,
your -- it is a question for you, because these things
don't go for 2 or 3 years, do they? | thought typically
t hey were wrapped up very quickly, and that's to the
advant age of the debtor. And your position with respect
to postpetition taxes has the potential of extending
t hem beyond the kind of quick turnaround that hel ps
ever ybody.

MS. FREEMAN: Respectfully, M. Chief
Justice, in Chapter 12 cases often the bankruptcy estate
wll drag on for 2 or 3 years, and certainly for | onger
than 1 year, and nmuch |onger than a Chapter 13 case,

because you do have sal es of assets. You have debts

Alderson Reporting Company
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that need to be restructured. You have |eases that end
up getting rejected. You have a -- new crop subsidies
that are applied for and received. The chapter -- the
am cus curiae brief of the professors has a study, and
shows how | ong Chapter 12 cases generally |ast --

CH EF JUSTI CE ROBERTS: How | ong was this --
this one?

M5. FREEMAN: This case, Your Honor, because
of this appeal has |asted from 2005 through today, so a
consi derable period of tine. And all of the taxes
during that period of tinme and all of the operating
expenses during that period of tinme are admnistrative
expenses and are payable in the ordinary course. There
Is an adm nistrative expense claimif in fact they
haven't been paid.

And if -- if one of the creditors has not
recei ved paynent or if a taxing authority has not
recei ved paynent, it can nove for paynent as an
adm nistrative priority. It can ask that it be paid
now, and it can ask that the case be dism ssed if it
hasn't been paid. So you -- you do have that highest
priority, and this is consistent with the Court's
Ni chol as case, 1966, which preceded the Bankruptcy Code
and which the Bankruptcy Code really incorporated and

conti nued with.
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In the Nicholas case the Court said that al
taxes incurred by a debtor-in-possession and incurred
during the adm nistration period have adm nistrative
expense priority, and they are payable by the
debt or-in-possession as an officer of the court, as the
adm ni strator of the estate under 28 U. S.C. section 960,
which is still in effect today, and which requires that
t he person in control of the bankruptcy estate, whether
it's a trustee or a debtor in possession, pay those
taxes, but not pay themw th his own noney.

As the Court said in the N cholas case, you
pay themwith the assets of the estate. The individual
trustee is not responsible; the individual debtor in
possession is not responsible. The responsibility of
t he debtor-in-possession really is a matter of the
di scharge provisions, whether he's going to be
separately discharged or if he has responsi bl e person
liability because he's -- he's -- you're dealing with
trust fund taxes, with wages from sone other person

JUSTI CE KENNEDY: The -- what you say to ne
makes a great deal of sense, but | think one of their
stronger argunents is, it my nake sense, but
unfortunately, even if Senator Grassley and the others
wanted it, they didn't do it right technically. They

didn't anend the right provision of the code, and
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14

whoever's fault that is, is beside the point. So there
is no way to get the words to get to the result that you
want .

"Il tell you the best | could do, and | see
a problemwith it. |If you say that -- you go to
1226(b) (1) and it says that any unpaid claimof the kind
specified in 507(a)(2) -- and 507(a)(2) tal ks about
adm ni strative expenses and refers you to 503; and 503
i ncl udes taxes and adm nistrative expenses -- and then
you say it's, at 1220 whatever it is, what did | just
say?

MS. FREEMAN: 12267

JUSTI CE KENNEDY: 1226.

MS. FREEMAN: Uh- huh.

JUSTI CE KENNEDY: It's |ike an Abbott and
Costell o novi e.

(Laughter.)

JUSTI CE KENNEDY: The -- the -- you get to
1226(b) (1) and it says that that that's -- shall be paid
any unpaid paynents of that kind, including
adm ni strative expenses, and -- and so then you have
1222(a), which refers to that and then the anendnent
applies to that.

But what | did was | sl oughed over by

tal king too quickly -- it talked about "claim -- of a

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

15

"claim" it says, any unpaid claimof the kind specified
in 507(a)(2). And when you |ook to 507(a)(2), it talks
about clains and expenses; and then in (2) there it
refers to adm nistrative expenses. And so | think the
governnment says they left out what was key to you, the
word "expense.”

Al right? Now, | don't know what |'m doing
when | start tinkering with this Bankruptcy Code. And
is that just true, what they say? It does |eave out the
word "expenses."” WIIl -- will we cause untold harmif
we were to read the word "clains" there to include
expenses?

MS. FREEMAN:  Your Honor, respectfully, you
woul d cause untold harm because this provision applies
in corporate Chapter 11's and in all bankruptcy cases.
They all have the adm nistrative expense provision, 503,
and they all have section 507. So you would stop taxes
from being payable in a big Del phi --

JUSTI CE KENNEDY: No, but | was thinking, so
if I doit by reading the word "clainms" --

MS. FREEMAN: Ri ght .

JUSTI CE KENNEDY: -- in 5 -- in 1226, when
It says "any unpaid clainm --

MS. FREEMAN: Ri ght .

JUSTI CE KENNEDY: \Which is what you want to

Alderson Reporting Company
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16

have include taxes --

MS5. FREEMAN: And claim --

JUSTI CE KENNEDY: -- to read that word as
i ncl udi ng both the 507(a) clainms, which are in (1)(a),
(1)(b), and -- also adm nistrative expenses in (2). Can
| do that?

MS. FREEMAN:  You can, Your Honor, because
"claim is defined in section 101 of the code as right
to paynent. "Creditor" is defined as sonmeone who has a

claimthat arose prepetition, which necessarily neans
claimis broader and not just one that arose
prepetition.

There are nunerous provisions of the
Bankruptcy Code that refer to adm nistrative expenses as
claims, including 1226. And so the Court can see that
those are interpreted consistently.

This Court in the Hartford Underwiters case
referred to admnistrative clains, calling themclains
as well as adm nistrative. And really what the
governnment's argunment here is that adm nistrative
expenses are outside of bankruptcy altogether, that they
are not part of what get paid in a bankruptcy case. And
that's sinply untrue.

If the Court |ooks at the provisions with

respect to requirenents of a plan, including 1222(a),
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whi ch apart fromthe exception, it says that

adm ni strative expenses are required to be paid.

Section 1228 says that a plan discharges all debts

i ncl udi ng debts provided for, allowed under section 503.
Debt is a liability on a claim

JUSTI CE BREYER: But that's -- that's ny
first question. \What actually happens? | nean, this
isn't the first year of Chapter 12 and 13.

MS. FREEMAN: Ri ght .

JUSTI CE BREYER: And there nust be instances
where the -- where the debts run up postpetition are
pretty big --

MS. FREEMAN: And - -

JUSTI CE BREYER: -- and there isn't enough
noney to go around and they are going to have to be paid
out of future inconme along with the prepetition debts;
and it can be done, but there is a question of
priorities; and the governnent is saying there is no
priority -- | think they are saying that -- for a
postpetition debt, and -- and you're saying: ©Oh, but of
course there is.

So what actually happens? There have been
per haps thousands and thousands of cases, haven't there?

MS. FREEMAN: And adm nistrative expenses do

get paid in the ordinary course. And if --
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JUSTI CE BREYER: Get paid, if necessary, by

assigning priorities?

MS. FREEMAN: Yes. They have adm nistrative
priority and they do get paid.

JUSTI CE BREYER: And so to look to a
Hor nbook on -- on bankruptcy |aw which just tells ne
what you've just said, | would | ook where?

M5. FREEMAN: We -- we've cited a nunber of
hor nbooks t hat have exactly that provision. Wat is
particular interesting with respect to the governnent's
position here is that, at the government's urging
section 507(a)(8) of the Bankruptcy Code, that provided
for prepetition priority, eighth priority, for
prepetition taxes within a short period before the
Bankruptcy Code, was anended; so that all of those
eighth priority taxes during the year of the filing, the
straddl e year -- here the Halls filed their bankruptcy
case in August, so during the entire period from
January 1 through August when they filed -- are treated
as adm nistrative expenses. And yet now they say
adm ni strative expenses nean nothing and they don't get
any paynent as adm nistrative expenses.

Why urge the change? Why make all of those
year of filing taxes into admnistrative expenses and

t hen say the adm nistrative expenses have no meani ng?
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JUSTI CE SOTOVAYOR: |'mgoing to ask the
governnment this, but are you aware of any circuit split
or any cases below that have accepted the governnent's
argunments that Chapter 12 involves prepetition debts
only and that don't pay adm nistrative expenses
post bankr uptcy?

MS. FREEMAN: There are several cases that
have interpreted section 1222(a)(2)(A). None of them
have addressed the change in 507 or what that neans.

JUSTI CE SOTOVAYOR: That's a different
gquesti on.

MS. FREEMAN:. Ckay.

JUSTI CE SOTOVAYOR: The governnent's now

saying that Chapter 12 involves only prepetition clains.

MS. FREEMAN: Ri ght.

JUSTI CE SOTOVAYOR: And it's basically by
t hat argunent saying it doesn't involve and can't
I nvol ve adm ni strative expenses. That's how | read
their argunent.

MS5. FREEMAN: | think that's --

JUSTI CE SOTOVAYOR: And so |I'masking is --
are there any courts that you are aware of bel ow who
have been presented with this argunent outside of the
tax situation who have accepted it?

MS. FREEMAN: | --

Alderson Reporting Company
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JUSTI CE SOTOVAYOR: \Who have failed to give

priority to adm nistrative expenses?

MS. FREEMAN: None outside of this tax
situation. And Your Honor, | don't believe that any of
t he cases that have followed the government's
Interpretation of this farmsale statute, 1222(a)(2)(A),
have addressed the inpact on other adm nistrative
expenses and other tax clainms. The wages -- the taxes
on wages that are incurred, the lottery w nnings that an
i ndi vidual farmer may have, and the fact that those have
adm ni strative priority and that those would need to be
paid off the top as adm nistrative expenses -- none of
the cases address those.

JUSTI CE SOTOVAYOR: |'m not asking you to
def end their position.

MS. FREEMAN: Ckay.

JUSTI CE SOTOVAYOR: It's just such a broad
position that I"'mtrying to understand if there is a
split out there that we are unaware of.

MS. FREEMAN. And the problem Your Honor,
Is that it does have these broad inpacts and none of the
courts have really addressed it, and | don't believe
that certainly the --

JUSTI CE SOTOVAYOR: So can we go back to the

i ssue that gives ne trouble?
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MS. FREEMAN:  Yes, Your Honor.

JUSTI CE SOTOVAYOR: How to read "incurred by
the estate.” |If the estate doesn't pay taxes --

MS. FREEMAN: To incur --

JUSTI CE SOTOVAYOR: -- how could it be
I ncurred by the estate when Congress, if it intended
what you're saying it intended, could have said
"incurred during bankruptcy"?

MS5. FREEMAN: Incurred -- to incur is to
take on liability. So at the point in time that incone
IS generated during a bankruptcy case, then liabilities
are taken on at the sanme tinme, the operating expenses,
the taxes. Here you had a clear estate asset, the Hall
farm It was sold. That generates an incone tax
liability, a capital gains liability, and so that is --
it -- it's tied to the income which is here property of
the estate. The -- the --

JUSTI CE SCALIA: The -- the problemis that,
with an exception that -- that is not applicable here,
section 1399 of the Internal Revenue Code provides that
no separate taxable entity shall result fromthe
comrencenent of a case under Title Xl of the United
St at es Code.

How can you incur a tax when you are not a

separate taxable entity?
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MS. FREEMAN: Your Honor, because you are a

single taxable entity instead of a separate taxable
entity. The whole reason for the separate taxable
entity section was when you had a bankruptcy estate that
consisted only of the assets on the petition filing
date, and the debtor earns incone independently, so the
debt or woul d i ndependently have tax liability, and that
woul d be separate fromthe estate.

But when you have a reorgani zati on case, a
corporate Chapter 11 or a Chapter 12, then the estate
and the debtor are a single taxable entity and the
debtor is the one that files the tax returns or the
debtor-in-possession or the trustee, \if there is
a trustee in control --

JUSTI CE SCALI A: But if that exception were
I ntended, the provision | read contains an exception.

It says "except in any case to which section 1398
applies.”™ 1398 applies to Chapter 7 and Chapter 11
where the debtor is an individual.

MS. FREEMAN: That's --

JUSTI CE SCALI A: Now, if there is an
addi ti onal exception for Chapter 12 of the sort that you
al l ege, why wasn't that put in there?

MS. FREEMAN:. There is no exception and

t here shouldn't be an exception, Your Honor. They are

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

23

within section 1399, just |ike corporate Chapter 11
debtors. The debtor is the one that files the tax
return. The debtor and estate are one. All of that
corporate earnings, all of the wages, the lottery

wi nni ngs, the farm sale proceeds, all of those are part
of the estate. And so --

JUSTI CE SCALI A: What does it mean, then, to
say that no taxable -- "no separate taxable entity shal
result"? What does it nean, unless it means that it is
not the estate which occurs the tax?

MS. FREEMAN:  Your Honor, respectfully,
there is a difference between taxable entity and estate.
The estate is a collection of property, that is the
coll ection of property that is operated by the
debt or-i n-possession or trustee in a reorganization
case.

JUSTI CE SCALI A:  Well, but they -- but they
woul d not have needed the exceptions for Chapter 7 and
Chapter 11 where the debtor is an individual if what you
say is true, if indeed a bankrupt estate is, as you say,
not an entity at all.

MS. FREEMAN:. You need that exception, Your
Honor, in a Chapter 7 case for an individual because the
I ndi vi dual earns incone that is wholly independent from

the estate, that is not part of the estate. So that the
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bankruptcy estate consists of the assets that the

i ndi vi dual owns on the petition filing date. The
trustee adm nisters those, sells the assets, may incur
sone liability for selling the assets for taxes, pays
those and deals with those, while the individua
continues to earn inconme postpetition that's his own

i ncome. And so you need to have a separate taxable
estate in those instances.

But when the inconme that's earned during
this whole period of adm nistration, fromthe petition
filing date to the confirmation date of the plan, is al
property of the estate, then the debtor, the corporate
Chapter 11 debtor or the corporate Chapter 12 debtor or
the individual Chapter 12 debtor is incurring that
i ncome as part of the estate. It's all property of the
estate in a Chapter 12 case. Section 1207 says that.
And so the debtor is the one that files the tax returns
and the debtor uses the estate assets to nmake the
payments of the taxes and to nmke the paynents on the
light bill, and to make the paynments on all of the other
expenses of adm nistration during this period of
adm ni stration. That's what this Court held in Nicholas
and that continues on in effect today.

JUSTI CE KAGAN: But, Ms. Freeman, woul dn't

it be fair to say then that the taxes are incurred by
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t he debtor and payable out of the estate. Wy does it

say "incurred by the estate"?

MS. FREEMAN: It uses the term "incurred by
the estate” | think based upon the sane kind of |anguage
that this Court used in Nicholas, as incurred by,

I ncurred during the adm nistration period, incurred by

t he debtor-in-possession. It's really a broad sense of
all of the kinds of bankruptcy estates in a Chapter 7
case. This refers to all bankruptcy cases. And so in a
Chapter 7 case it's going to be just the assets that

exi st there on the petition filing date. |If it's a
corporate case it's going to be all of the assets that
are generating the inconme during the-.course of the

adm ni stration of the Chapter 12 or the Chapter 11 case
or even the Chapter 13 case.

I n Chapter 13 cases you have a specific
addi tional provision, section 1305, that deals wth
t axes payabl e postpetition, and it also includes
postconfirmation, so it gives the governnent a broader
ki nd of right so that --

JUSTI CE G NSBURG. The argunent is nmade
agai nst your position that 1305 is one of the provisions
that was featured | think both in the Ninth Crcuit and
the Tenth Circuit, and their position seens to be that

1305 gives the governnment an el ection.
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MS. FREEMAN: It does, Your Honor, provide

for an election for the government. What's inportant is
that in a 13 case, unlike a 12 or an 11, you have a very
short period of adm nistration. They have to file their
plan within 15 days. It's confirmed within a nonth or

2. And it's very unlikely that April 15th is going to
fall within that short period of time and that's when

t he governnent says that your taxes are incurred. So
you're going to have a -- it's unlikely you're going to
have an adni nistrative expense claimfor your incone
taxes during the period of adm nistration of a Chapter
13. It's a very short period.

So the governnent has the option not only
during the adm nistration period, but also during the
whol e period of the plan, to elect to say: All right,

t here have been sonme big comm ssions earned here and |
want to go ahead and collect fromthe estate rather than
just wait and see what the debtor earns afterwards. And
so it then can go ahead and file a claimand ask to have
that claimpaid out of the bankruptcy estate, and it
really gives the government nuch broader rights than it
does in a normal Chapter 11 or a Chapter 12 case or a 7.

If I may reserve the remainder of ny tine
for rebuttal.

CHI EF JUSTI CE ROBERTS: Thank you,
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Ms. Freeman.

MS. FREEMAN. Thank you

CHI EF JUSTI CE ROBERTS: M. Shah.

ORAL ARGUMENT OF PRATIK A. SHAH
ON BEHALF OF THE RESPONDENT

MR. SHAH. M. Chief Justice, and may it
pl ease the Court:

The postpetition inconme tax liability at
I ssue in this case is not subject to section 1222(a)(2)
and thus cannot be treated as a di schargeabl e
nonpriority debt for two reasons. First, consistent
with the structure of Chapter 12, a Chapter 12 plan is
limted to prepetition debts and does not cover
postpetition debts, including adm nistrative expenses.
Rat her, postpetition adm nistrative expenses are paid
separately through section 1226(b) (1), which contains no
farm sal e exception. Because section 1222(a)(2)(A)
strips priority only froma subset of clains covered by
a Chapter 12 plan and does not alter which debts fall
within that plan, it cannot apply to the postpetition
tax liability at issue.

JUSTI CE GI NSBURG. So what -- what farm
sal es woul d be included? Wat farm sales would get this
benefit that Senator Grassley obviously wanted themto

have?
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VMR. SHAH: Your Honor, it would be

prepetition sales. That is, any capital gains tax

I ncurred froma prepetition sale, those would be
priority expenses covered under a Chapter 12 plan under
section 1222(a)(2), because they fall under -- they are
an -- they are a priority claimunder section 507(a).

CHI EF JUSTI CE ROBERTS: Does that make
sense, though, in ternms of if you are tal king about
farnmers and fishernmen and you are tal king about the
treatnment of their central asset, whether it's the farm
or typically the boat, and they either want to try --
they want to try to save the farmor the boat, and they
go into bankruptcy and the big issue-is how that asset's
going to be treated and your position is it's not in the
bankruptcy at all, it's outside of it. That seens to ne
to be at |east counterintuitive.

MR. SHAH. Well, Your Honor, two points.

One, as a practical matter Chapter 12 is a

reorgani zation provision. |It's not a provision just
designed to allow farmers to get out of the business of
farmng. So often what will happen is that the farnmers
will try to reorganize sonme of their farm sal e assets,
sell sonme of their livestock, change their farm ng
operation, to see if they can save it outside of

bankruptcy first.
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All of those sales -- an exanple of that is
t he Knudsen case. Knudsen is the only circuit case to
go Petitioner's way. In Knudsen it not only invol ved
the postpetition tax liability of the type at issue in
this case. It also had a significant prepetition tax
liability conponent in that case based upon just what |
was explaining, the farmer trying to reorgani ze, trying
to change the farm ng operation to save the farm w t hout
having to go into bankruptcy.

CHI EF JUSTI CE ROBERTS: Yes, but also |
gather it's a fairly typical situation where you have
farnmers that m ght want to sell part of the farm You
know, they have dairy and corn operations or sonething,
and they sell one to try to preserve the other. And
that's -- that's exactly the sort of thing that should
be considered in the bankruptcy context, and yet your
position says we're going to treat it outside the
bankruptcy.

MR. SHAH: Well, Your Honor, it certainly
happens within the bankruptcy, and |I'm not disputing
your point that that may -- that may arise in a
bankruptcy case just like it arises in this case. And
it will be dealt through the bankruptcy. That is, the
sale will happen and it will be approved by the

Bankruptcy Court. The question is how do you treat the
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capital gains tax arising --
CHI EF JUSTI CE ROBERTS: But that's a big
deal if you're deciding how the plan's going to work.

VWhat the amount was here was big for the farmer and the

i dea of well, we are going to pretend that's not at
| ssue here seens to nme to be -- again, not to make a | ot
of sense.

MR. SHAH. Your Honor, we are not asking, to
be clear, to pretend that that's not there. How the tax
liability would be dealt with under the government's
view is at the time the debtor noves to sell the farm
asset during the case. Like in this case, that sale of
the farm asset generated $960, 000. That was the sale
price. The capital gain tax liability in this case is
$29,000. If they would have set aside fromthat
$960, 000 sale price $29,000 to pay the capital gains tax
debt, that would resolve the issue. W are not
saying that you ignore it.

JUSTI CE KAGAN: But there's every reason to
t hink, M. Shah, that what Congress was worried about
here was cases in which the bankruptcy plan would not be
approved at all because there were very high capital
gains taxes that would result froma sale; and that that
was the problemthat everybody was focused on, was

maki ng sure that farmers coul d take advantage of section
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12. So it's a little bit odd -- it's actually nore than
alittle bit odd. It's a lot odd to read the statutes
to apply not in that context, but only as to people who
have somehow managed to sell their property, you know,
18 nmont hs before going into bankruptcy.

MR. SHAH: Sure. Your Honor, when you say
t hat everybody was focused on this problem we have the
evi dence of exactly one person as to what one | egi sl ator
t hought that this bill would do. That's Senator
Grassley. Now, admttedly, Senator Grassley's
statenents do indicate an intent on his part to reach
postpetition taxes. But the preexisting statutory
framewor k does not permt that result.

VWhat section 1222(a)(2)(A) does is it allows
the debtor to strip priority froma certain subset of
governnmental clainms, such as prepetition taxes, and
there is no doubt that Senator Grassley correctly
understood that's how section 1222(a)(2) --

JUSTICE ALITO. It's not just Senator
Grassley. You're interpretation nmakes this provision,
1222(a)(2)(A), of very, very little practical val ue.

You think that's what Congress intended? Not only would
it -- would it mean that postpetition capital gains on
the sale of part of the farmor the entire farm woul d be

out side of the bankruptcy, outside of the bankruptcy,
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but all of the prepetition capital gains would be
outside of it too, unless they occurred in a previous
t axabl e year.

MR. SHAH. A coupl e of responses, Your
Honor. First of all, | don't think it's sort of a nul
set or a vanishingly small set. There is the Knudsen
case which qualifies. 1In the professors' amcus brief,
on page 10a of their amcus brief, they provide a chart
of representative cases involving postpetition tax
liabilities. They cite eight cases in their chart on
page 10a. Three of those eight cases involve
significant prepetition tax liabilities, even under the
narrower definition of "prepetition.™

But-- but to get to your |arger point, even
to the extent it mght be narrower than what Congress
I nt ended, Congress certainly knew how section 1222
operated in the sense that it would strip priority from
certain clains that are already entitled to priority
under a Chapter 12 plan, such as prepetition taxes. And
both sides agree that that's how section 1220(a) (2)(A)
works. There is no dispute about that. The dispute is
about whether this postpetition tax liability conmes
within the Chapter 12 plan in the first place. That
di spute turns on preexisting code provisions, part of

the 1978 Act, part of the 1980 Act and the 1986 Act.
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VWhat ever deference Senator Grassley is owed as to the
operation of section 1220(a)(2)(A) itself, he is owed no
def erence whatsoever as to the proper interpretation of
t hose preexisting code provisions.

It's our position that these preexisting --
preexi sting code provisions, section 503(b), section 9
-- 346 and section 1398 and 1399, all lead to the result
t hat postpetition tax liabilities are not an
adm ni strative expense within the neaning of the code.

JUSTI CE Gl NSBURG: How about enpl oynent tax?
Enpl oynment taxes?

MR. SHAH:  Your Honor, enploynment taxes
arguably could be treated differently. Now, as a matter
of discretion IRS has chosen not to treat them
differently. That is, they don't try to seek those as
adm ni strative expenses. | think there would be an
argument and we set forth the argunment in a footnote of
our brief. Wat the potential argunment would be is that
they could be deemed an adm ni strative expense not
because they are incurred by the estate, but under the
ot her part of the definition of an adm nistrative
expense under 503(b)(1)(A).

JUSTI CE BREYER: Just follow ng up on
t hat --

MR. SHAH: Yes.
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JUSTI CE BREYER: -- |'m | ooking for what |

call past practice, where there nmust be a | ot --

MR. SHAH: Yes.

JUSTI CE BREYER: -- that would shed sone
light on this. So, | see -- your point that we cannot
call these taxes adm nistrative expenses is because when
that's defined in 503 for the entire code.

MR. SHAH: Yes.

JUSTI CE BREYER: It tal ks about
adm ni strative expenses incurred by the estate.

MR. SHAH: Yes, Your Honor.

JUSTI CE BREYER: So you are saying here are
t hree people who incurred their own taxes. One is
Section 12, one is Section 13 and one is individuals in
Section 11. |Is that right?

MR. SHAH. Ah --

JUSTI CE BREYER: At |east that's ny --

MR. SHAH: Yes. Yes, Your Honor.

JUSTI CE BREYER: So we have three categories
of people that -- where the taxes literally taken, they
I ncur postpetition taxes. Now the bite would come up if
it turned out when they were getting around to settle
these things that there isn't enough noney to pay fully
t he postpetition or let's -- no, to pay fully the

donestic support obligations, wages, and al so Federal
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t axes.

Isn'"t that -- that's where it's going to
show up, because the question will be, do you have to
shave the Federal taxes because they are coming in to be
paid as an adm nistrative expense priority which is
only -- there as nunmber 2, | think, in |light of nunber
1. O do you not shave themat all. If they were
| i abl e personally, there isn't any reduction in the
amount of the Federal government, if they are allowed
because it's one of the estate's expenses basically;
using the estate very, very |loosely then they would have
to take a reduction, too. AmIl right? Are you
following it?

MR. SHAH. | think so. Let ne try to say
what | think what you're saying. Under Chapter 12 and
13, if it is in fact a priority claim whether it's a
priority claimor an adm nistrative expense, those have
to be paid in full. There isn't an ability for the
Court tO shave those --

JUSTI CE BREYER: No. The adm nistrative
expenses don't have to be paid in full if there isn't
enough noney for themto in unsecured clains for
donmesti c support obligations, because the adm nistrative
expenses is the second priority, it isn't the first.

MR. SHAH. Okay. Well, Your Honor, there is
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a m sunderstanding | think in what you are saying. That
is, in a Chapter 12 plan, the priorities matter nore in
terms of the relative priority between Category 1, 2, 3,
4, 5, 6, 7 and 8. They matter nore in a chapter 7

| i qui dation where there is a finite set of assets being
| i qui dated and those will be paid out in the priority
that you are talking about. In a Chapter 12 or 13 case,
there is going to be a plan proposed and that plan wll
be confirmed. Now under 1222(a)(2) any of those
priority claims, whether it's first priority or eighth
priority, has to be set out and to be paid in full in
order for the plan to be confirned.

JUSTI CE BREYER: Ckay.

MR. SHAH. So the plan won't be confirned at
all. There isn't a matter of ordering the priorities in
a Chapter 12 or 13 case.

Now if I could turn back to Justice
Sot omayor' s questi on.

JUSTI CE SOTOVAYOR: Could you turn back
to -- before you answer my other question, could you
finish your thought about what you are doing with wages?
Are they given priority or aren't they? If you are
saying they are not, if we accept your reading of this
enpl oyee wage taxes are not adm nistrative expenses.

MR. SHAH. Right. Well, Your Honor, they
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are certainly not adm nistrative expenses under the
definition of incurred by the estate. That would be the
rel evant issue in this case. They nmay cone under the
other definition of adm nistrative expense, that is the
costs -- necessary costs of preserving the estate, |ike
wages. |f you consider the enploynment payroll tax that
is paid sinmultaneously as the wage, that's part and
parcel of the wages, you could get at it that way. But
again that doesn't have anything to do with the
"incurred by the estate" |anguage. The incurred by the
estate | anguage, as you properly point out, is
rel evant -- the nost relevant provision as to whether a
tax is incurred by the estate are Sections 346b and 1398
and 1399.

JUSTI CE KAGAN: How does that work,
M . Shah, because this is the part of your argunent that
| have to say sort of tripped nme up.

MR. SHAH:. Ckay.

JUSTI CE KAGAN: Because you define "incurred
by the estate" by reference to those provisions, but
t hose provisions were enacted 2 years and 4 years after
t he phrase that you are trying to define.

MR. SHAH:  Sure.

JUSTI CE KAGAN: So it nmust have been a very

pressured Congress.
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MR. SHAH: Well, Your Honor it was a

pressured Congress, because in the |egislative history
that we site, they say -- and it's not true that all of
the accurate -- separate tax entity, these rules weren't
i mpl enented until afterwards. There -- Section 346

whi ch dealt admttedly only with state and | ocal taxes,
they set up rules, the sane separate taxable entity

rul es that Congress | ater enacted 2 years later to apply
to state and local entities. And that's the provision
346 that is reprinted in our appendi x at page 2.

What Congress said when they passed 346 is,
"we fully expect"” -- we fully expect, and as they had
originally drafted themin the 1978 Act to also apply to
Federal taxes, but it decided to pull them out of the
act so as not to step on the shoes of the jurisdiction
of the Ways and Means Conmittee. That's the explanation
t hat Congress provided and then 2 years --

JUSTI CE KAGAN: But you are saying that as
of 1978 there was kind of an idea in people's heads
about this separate tax entity or at least in sonme
peopl e's heads, but that idea had never been converted
into any statutory |anguage. And you are suggesting
t hat we should take this phrase "incurred by the estate"
and read it as if they were referring to sonmething real

that was in a statute.
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MR. SHAH. It's not sinply taking out of

their head, Your Honor, its Section 346 rules which are
parallel and apply to state and | ocal taxes, those
didn't conme out of nowhere. Those came out of prior IRS
rulings as to when there is a separate taxable entity in
a bankruptcy case.

There were preexisting -- before the 1978
act, in particular, there was a 1972 I RS revenue ruling
which set forth the rul es about when there is a separate
taxabl e entity, whether the act should -- whether the
tax should be taxed to the estate or to the debtor.
Section 346 in the 1978 act codified those rules for
State and | ocal incone taxes.

In the intervening 2 years
bet ween 1978 and 1980 when Congress consummated the step
and extended those to Federal taxes, the IRS was still
applying its preexisting practice based on its revenue
ruling, so there wasn't a gap where there was no
gui dance as to whether -- how to determ ne whether these
were incurred by the estate or not.

Courts may -- courts readily
woul d have | ooked, | presunme, to the 1972 Treasury
ruling and the parallel 346 rulings in that gap tine
until the |l egislative guidance canme al ong, and then

codified that result with respect to federal taxes.
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Now, | think to --

JUSTI CE KAGAN: Can | ask anot her
question --

MR. SHAH: Sure.

JUSTI CE KAGAN: -- while we are on this,
because the 1398, 1399 woul d suggest that we are | ooking
to this separate taxable entity. But if | understand
correctly, in the corporate context the IRS actually
does not look to that. It looks to just the question of
whose filing the tax return.

So if that's the case, aren't you, in that
very | arge bankruptcy context, |osing your textua
anchor entirely?

MR. SHAH: No, Your Honor. There are two
ways that a bankruptcy estate can incur a tax. One is
if it's a separate taxable entity, then it -- then it's
responsi ble for the taxes, all the taxes are taxed to
the estate and it has to file the return and pay it.

The other way is if it has the duty to file
the return. That's a different provision of the
I nternal Revenue Code, section 6012(b)(3). 6012(b)(3)
al so appears in the governnent's -- in the appendix to
t he governnent's brief. What 6012(b)(3) on page l4a
says is that in a bankruptcy case the trustee of a

corporate bankruptcy estate shall make the return for
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I ncome in a corporation.

What this Court held in Holywell, which both
sides cite and both sides agree, is that when a
corporate trustee has a duty to file a return under
6012(b)(3), it also has a duty to pay the tax. That is,
It incurs, it's liable for or incurs the tax.

So there are two ways to incur the tax: One
IS separate taxable entity; the other way is if the code
I nposes an obligation on the bankruptcy estate to -- to
file and pay the tax return. That's the other way to
interpret it, and that's why all the Chapter 7 and 11
corporate cases that are cited by Petitioners are inapt.
In those cases the postpetition tax liabilities are, in
fact, incurred by the estate.

VWhat is remarkable is that Petitioners do
not cite a single Chapter 12 case in which a
postpetition tax liability has been treated as an
adm ni strative expense. Chapter 12 has been around
since 1986, and yet there is not -- if this was such a
bi g problem that Congress was trying to get at it
t hrough this way, you woul d have expected at |east a
single case in which a postpetition tax liability had
been treated as an adm nistrative expense.

JUSTI CE BREYER: How woul d it show up?

mean, what -- what -- what difference -- suppose --
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in 11 individual, 12, or 13, what's the

di fference whether you treated it as an admnistrative

expense or

not, as long as they all have to be paid

anyway, you say?

MR. SHAH: Sur e. So the difference is in

Chapter 12 and 13 they are treated outside of the

bankruptcy plan itself, but they do need to be paid up

front. And in fact, they receive a special --

JUSTI CE BREYER: No. How woul d we know?

How woul d we know - -

MR. SHAH:. Oh, That they're treated

differently?

JUSTI CE BREYER: Yes.

MR. SHAH: Through the code. In Chapters 12

and 13, 1226(b)(1) and 1326(b)(1), the parallel

provision in Chapter 13, they pull out adm nistrative

expenses.

They pull them out --

JUSTI CE BREYER: Let's inmagine you are

absolutely right. They nean to treat themdifferently?

MR. SHAH: Yes.

JUSTI CE BREYER: They nean to treat the

postpetition tax obligation to the Federal Governnent

not as an adm nistrative expense. But this is an

i nstance where the business will continue, and

t heref ore,

you have said in order to continue you have
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to pay all your tax liability and all your
adm ni strative expenses.

MR. SHAH: Yes.

JUSTI CE BREYER: Therefore, what difference
does it nake whether you do or whether you don't treat
them as adm ni strative expenses? What is the
operational difference?

MR. SHAH: Sure. Your Honor, it would be to
t he governnent's advantage if these were in the ordinary
course -- at |east before section 1222(a)(2)(A) was
enacted that stripped priority, it would have been in
t he governnent's advantage to take the position that
t hese were adm nistrative expenses. -‘And the reason why
it's favorable to the governnent is, those have to be
paid up front as part of the bankruptcy.

If you don't treat them as adm nistrative
expenses -- and the governnent took the self-denying
position here in the years |eading up to 2005,
consistently taking the position these were not
adm ni strative expenses, even though it was to the
governnment's di sadvant age, because the code required
that interpretation. And the disadvantage is you don't
get -- the governnent didn't get thempaid up front as
adm ni strative expenses. They would have to coll ect

t hem out si de of the bankruptcy. And when you go to
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col l ect them outside of the bankruptcy, there is nuch
nore uncertainty. There may not be any --
CHI EF JUSTI CE ROBERTS: Well, it's certainly

not a self-denying position now, right? You are arguing
that these are -- that the taxes of this sort are

adm ni strative expenses when that puts you at the head
of the line. You are arguing that they are not

adm ni strative expenses, sane type of taxes, when it
puts you at the back of the line, even though the

provi sion that puts you at the back of the |ine was
designed to particularly help the fishernen and -- and
farmers.

MR. SHAH. Your Honor, that -- that's just
not true. Dating back to 1998 -- and these are cited in
t he governnent's brief at pages 16a to 18a -- dating
back to 1998, the governnment had consistently taken the
position that postpetition tax liabilities --

CHI EF JUSTI CE ROBERTS: No, |I'mtalking
about the position you are taking now. You argue for --

MR. SHAH: W have nmaintai ned our --

CHI EF JUSTI CE ROBERTS: -- different
treatment of these taxes as to whether or not they are
adm ni strative expenses -- not solely, but it leads to
the result that you get the noney first either way.

MR. SHAH: Because Congress -- the

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

45

governnment has stayed consistent in its position.
Because Congress has changed the rules, it turns out
that that sane interpretation --

CHI EF JUSTI CE ROBERTS: Well, but then
you' re sayi ng that Congress changed the rules in a way
that, as Justice Alito' s question suggested, really
doesn't do nuch at all, when what they wanted to do was
provi de sone real protection for farmers and fishernen.

MR. SHAH. | can't speak to what Congress
wanted to do. If in fact they wanted to do that, then
they did it the wong way. They could have --

JUSTI CE Gl NSBURG: What woul d be -- what
woul d be the right way?

MR. SHAH: You could easily enact a separate
provision within 1222 that said -- sonmething |ike -- use
t he | anguage sonething li ke section 1305, that said "Any
taxes that becone payable after of the filing of the
petition shall be treated as non-di schargeabl e,
nonpriority debts and paid that way." But they didn't
do that.

And | think section 1305 is critical here,
and this goes to your question, M. Chief Justice, as
well, that the governnent is trying to take advantage
here. The -- adopting Petitioner's position would have

a significant ripple effect in Chapter 13. This is not
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sinply a matter of trying to get to the result that

Senator Grassley intended by narrowy interpreting
1222(a)(2)(A) and it won't have any other affects in the
code. It will have a significant effect in the intended
operation of Chapter 13.

And -- and the reason why that's inportant
is, is to put this in perspective, there are about 600
to 700 total Chapter 12 filings each year. There is
somewhere in the upwards of 400,000 Chapter 13 filings
each year, and here's where it would throw a wench into
Chapter 13. If you |look at section 1305 of Chapter 13,
and that's reproduced on page l1lla of the governnent's
appendi Xx.

What 1305(a)(1l) does is it provides a
speci al procedure for the government to file a claimfor
postpetition taxes, exactly the type of tax at issue in
this case. It says: Governnent, you can go file a
claimto have that included wthin the bankruptcy plan.
If -- if you adopt Petitioner's position, there would
never be a case in which the government woul d ever have
any occasion to invoke 1305(a)(1), because they --

JUSTI CE KAGAN: Why woul d that be a probl enf?
You said that there would be a significant ripple effect
and practical difficulties. And | understand your

argument about 13 shows that you have to do this and why
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woul d 13 be necessary if Petitioner were right, but you
started out, | thought --

MR, SHAH. It -- yes.
JUSTI CE KAGAN: -- by trying to show us that

it would be a significant practical problem

MR. SHAH. | said it would be a significant
di sruption to the intended operation of Chapter 13. In
practice, it would actually nmean that the governnent
cones out better under Chapter 13 than in the
governnment's current position, because what Petitioner's
position would do, if you read --

JUSTI CE KAGAN: So it just does
automatically for the governnent what is now done by --
by sonme kind of governnment filing?

MR. SHAH: Well -- well, not even that, Your
Honor, because under 13 -- the reason why 1305(a) (1)
woul d be dead letter -- you could just rip that page out
of the code and throw it away if you accept Petitioner's
reading. The reason why that's true is because under
their reading it would get adm nistrative expense
priority, which are paid up front, super-priority, even
before anything el se; but under 1305 (a)(1) it doesn't
get adm ni strative expense priority, it may not even get
any priority at all.

And so it's a significant change in the
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operation of how the governnment would be seeking
postpetition tax liabilities. Now, it would work to the
detrinment of the debtor in Chapter 13 cases, the upwards
of 400, 000 Chapter 13 cases that would occur --

CHI EF JUSTI CE ROBERTS: But those are --
those are small potatoes conpared to the sale of a farm
and a boat, right?

MR. SHAH: | would -- | would --

CHI EF JUSTI CE ROBERTS: This particul ar
i ssue of large capital gains fromsale of significant
assets doesn't typically arise in the Chapter 13 cases.

MR. SHAH. Sure, the capital gains tax
woul dn't, but there's all sorts of postpetition incone
taxes that would arise in a Chapter 13 case. 1In a
Chapter 13 case, those are wages that are being incurred

after the filing of the petition. All of the taxes on

t hose wages after the petition would be the -- the type

of -- would be eligible for postpetition tax treatnment.
CHI EF JUSTI CE ROBERTS: Well, in Chapter --

Chapter 13 cases are the ones that you -- that are

typically resolved very quickly, right?

MR. SHAH:  Your Honor, it is true that --
fromthe statistics that | have seen on average, we are
tal ki ng about 4 nonths in a Chapter 13 case. On average

in -- in a Chapter 12 case, according to the professors’
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amcus brief, median tinme is about 8 nonths.

What's clear fromthe | egislative history,

t he reason why Congress set up the Chapter 13 rules as
to make the tax incurred by the debtor rather than by
the estate is because Congress expressly said in the

| egi sl ative history, which is cited in our brief, that
t hey expected the confirmation tinme to be relatively
qui ckly in a Chapter 13 case.

We know that they made the same assunption
in the Chapter 12 case because 1, they enacted the sane
separate taxable entity rules. And 2, they put in
actual deadlines in the code for Chapter 13: 90 days to
propose a plan, 45 days to confirmit. So roughly
4 months is what Congress had extended. Now in
practice, it's been the case that bankruptcy courts have
extended that tinme beyond the statutory deadlines. So
per haps they are open a couple nonths | onger than what
Congress had expected. But that wasn't the intent that
Congress had enacted this with, and if Congress wants to
change that, it can go back and rewite the rules to --
to make that change.

JUSTI CE SOTOVAYOR: Counsel, before you
finish, could you answer ny question of what inpact your
broader reading -- your Chapter 12 affects only

prepetition debts -- what else is that kind of hol ding
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going to affect? Your narrow alternative hol di ng
affects just this issue. That broader reading -- |
worry about a broader reading when | don't know its
| mpact .

MR. SHAH: | -- 1 don't think it would have
any adverse effects. And the reason is this: the
adm ni strati ve expenses, whether they are included in
the plan or not --

JUSTI CE SOTOVAYOR:  Yes?

MR. SHAH. -- are still going to be paid up

front. |If you take Petitioner's reading that
adm ni strative expenses are really part of the plan
under 1222(a)(2) rather than 1226(b) (1), you now have a
conflict between 1226(b)(1), which is on page 10A, which
expressly addresses and only addresses adninistrative
expenses, and states that -- this is on page 10A -- it
says "those will be paid before or at the time of each
paynment to creditors under the plan."”

If you also said that they come under

1222(a)(2), which is the only way that Petitioner's

could win -- if they also canme under 1222(a)(2),
1222(a)(2) says that their -- they must be provided for
full paynment in deferred cash paynent. So deferred

i nterest-free paynents over the l[ife of a 3- to 5-year

bankruptcy plan. That's very different than having them
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get superpriority treatnment under 1226(b)(1) and be paid

in front -- upfront separate fromthe plan.

So that -- that is one significant piece of
textual evidence that Congress thought that these should
be paid outside of the plan.

The ot her piece of textual evidence is
section 1227(a), which appears on page 10A as well, and
what it says is that "the confirmed plan shall be
bi ndi ng on each creditor.” That is the only potentially
rel evant category to the government.

But section 101 defines creditor -- and this
is on page 1A of our appendix -- as entity that has a
cl ai m agai nst a debtor that arose at ‘the tinme of or
before the order for relief concerning the debtor.

That is a holder of a prepetition claim

If a confirmed Chapter 12 plan is only
bi ndi ng on the hol der of a prepetition claim it nakes
no sense to include postpetition clains within a
Chapter 12 plan. | don't even know what it woul d nean
to have a confirmed -- to have a plan included that and
not have that plan binding on the governnent.

And so | think if you take those two pieces
of textual evidence together, | think that strongly
supports the interpretation of 1222(a)(2), that when it

says a claimof the type specified in section 507, it
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means "claim" and doesn't nmean "clai m and
adm ni strative expense."

Now adm ttedly, Congress has not been
perfectly clear in using that term It uses --
sonetinmes it uses of the term®"claim to nean clai m and
adm ni strative expense. Sonmetines it neans it to only
mean claim But we should give effect to the
di stinction between claimand adm nistrative expense in
i ght of 1226(b)(1), which specifically already
addresses adni nistrative expenses.

JUSTI CE SOTOVAYOR: The problemw th that
argument is that the two are used interchangeably by
everyone. Congress, the Court --

MR. SHAH: Yes, Your Honor.

JUSTI CE SOTOMAYOR: The governnent in many
situations, given the broad definition of "clains," the
only logical conclusion is that it includes a subset, a
liability created by adm nistrative expenses.

MR. SHAH:  Your Honor, and if you are only
construing that |anguage in isolation, if it only said
claimin 507(a)(2) and 1226(b)(1) didn't exist, | would
be in full agreenent with you that you would read it to
bei ng claimand adm ni strati ve expenses. Because we
know t hat adm ni strative expenses have to be paid in

sone way in a bankruptcy case.
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But 1226(b) (1) does exist in this code, and

we need to give that provision effect.

The last point | would make is Congress
knows how to include adm nistrative expenses within a
bankruptcy plan when it wants to. |If you |look at the
correspondi ng provision in Chapter 11 as opposed to the
provi sions in Chapter 12 and 13 -- this is section
Section 1129(a)(9)(A) -- it expressly provides for the
payment of adm nistrative expenses within the context of
t he Chapter 11 plan. Chapter 12 and 13 take a different
approach, and the Court should give effect to the choice
t hat Congress namde to treat adm nistrative expenses
out si de of the bankruptcy plan.

If there are no further questions?

CHI EF JUSTI CE ROBERTS: Thank you, M. Shah.

Ms. Freeman, you have two m nutes remaining.

REBUTTAL ARGUMENT OF SUSAN M FREEMAN
ON BEHALF OF THE PETI TI ONERS

MS. FREEMAN:  Your Honor, one of the first
things that M. Shah said was that the debtor should
have set aside $29,000 fromthe sale proceeds to pay the
taxes. That's $29,000 in sale proceeds of property of
the estate. And yes, those are ordinarily set aside to
pay the taxes. That's how bankruptcy cases worKk.

Because you have 1222(a)(2)(A), that $29, 000

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review
54

didn't need to be used to pay the taxes, and instead was
set aside to be treated under the plan of

reorgani zati on, where that tax claimcould be denmpted in
priority to a prepetition claimand discharged.

But the ordinary course is that the sale
proceeds are used to pay the taxes, the admnistrative
expenses. That's how bankruptcy works. And the
governnment's argunent here conpletely undercuts that.

Wth respect to section 1305, the |anguage
is different because it uses the word "payable.” It
I ncludes all postpetition, postconfirmation, all the way
t hrough to the end of the bankruptcy case. Not just the
short period of adm nistration.

I n Chapter 13 cases, you still have to pay
admi nistrative expenses. |It's just that it's pretty
rare that you have a tax that is incurred during that
short period of admi nistration. And so you have a
separate statute that covers the whol e period through
the entirety of the plan of reorganization.

The Court -- M. Shah was asked about cases
where -- and in fact an adm nistrative expense cl ai mwas
incurred for a capital gains tax in the Chapter 12 case.
We would cite the Court to the Specht case. A copy of
that is attached to the professors' am cus brief. And

t hat shows where a plan was defeated because of the

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

55

| arge capital gains tax fromthe sale of the famly
farm And that in fact is cited in some of the -- sone
of the legislative -- not the |legislative history, but
some of the commentary about one of the reasons why
Senat or Grassl ey supported section 1222(a)(2)(A) and
drafted it in the first place.

This prevents a plan from being confirmed in
so many Chapter 12 cases, famly farners are not able to
go through with their plans. And that's why you have
the denmotion in priority.

It does have very little practical value if
in fact it only applies to prepetition sales -- and not
just prepetition but nore than a year prepetition in
nost instances. The professors' am cus brief just
refers to prepetition, and this little chart doesn't say
that those are not within the scope of 507(a)(8) -- and
t hose eighth priority -- I'"msorry, Your Honor

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

MS. FREEMAN. Thank you

(Wher eupon, at 11:03 a.m, the case in the

above-entitled matter was submtted.)
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